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0 & A Most Fund Managers Avoiding General Solicitation, Says Schulte Roth's Breslow

Breslow. 8 partnar al Gohutte
foth A Zabol LLF. says mast genaral part
Ne5 Bre NOT UgING ponarat SOBCILAION 10 ratgd
funds and niche sirstegies like bitoain funds
ate alraceng Mwasaos intarast She spoke wih
Sabwina Wilmes

Q: Do GPe again have the upper hand
In tund negotistions given the improv-
ing tundralaing environment?

A: 's always going to ba the cass that
somsa GPs have more power than others
because thay are well estabished and
aversubscnbed. In ganaral, however. LPs
still have quite a jot of power, and are get-
ting move iavorable terma overall. Certain-
ly there hag baen a move 1o 100 percent
transaction fee offsst and there has bean
ragulatary mpatus for this to avoid poten-
tially being treatad as a brokar-dealer. The
move towards European-siyle waterfalls
{which raturn afl invastad capial phus a
preferred return to investors badora the GP
gets carmry) continues. It you are launching
a tirst-time fund it Is quite likely you have
w use a European-style wateriall, Some
ather changes are happening around the
edges ol fund terma. For example, there
are nuances 1o indamnity and exculpation
provisions such as not covering disputes
among (GPs and not advancing expenses
when a glgniticant portion of LPs chal
lenge an indemnity claim. Side letiere are
also getting longer and maore investors
raquest them.

Q: Are you sesing any changes made
to tund documents In light of the SEC's
tocus on disciosure?

A: There is more disclosure of how co-
investment opportunitioa will be allocated.
There |3 alsa more detalled disclosure of
which regulatory expenses are charged to
a fund varsus the GF. GPs are exparienc-
ing aome of thase regulalory expanses for
the tirst tima such as thosa relating to tha
Foreign Account Tax Compllance Act and
AIFMD. There Iz more disclosure around
teas and which cnes dont offsat the man-
agement f8e. Enhanced disclosuras typl-

cally appear in the fund's offering mema,
but scime also aftect the LPA. For funds
that have almady launched, enhanced
distlosuren can appear in lettarm to Inves-
s or financlel statements.

G: How elae ase you advising cllents In
reaponse to the SEC serutiny?

A: Now GPs are having to ba more formal
ahout a bl of things such as making sure
markating pleces are vetted by lawyars

80 they maich up mora acturately with
markating memos and tracking compli-
ance with slde feflers. The CFTC just now
amended thelr nulas to harmonize with the
SEC rulas, which is haiptul

Q:The SEC hasn't providad clear guid-
ance on how co-investments should be
treated. What are your cllenta doing?
A: At the moment, we are treating alloca-
tion ot co-rwestment opportunities as a
distioeure issue. Qiven there has been
Interest in it, GPa are tending to writa
more bustly about whether afl investon
get co-rvestments or just some, a3 wad
as the tees charged to co-investors.

Q: What other regulations ere a focus
for cllents?

A: AIFMD definitely. These is no unitormity
among European countries as to how

the rulas are implementad. Many fundg
are relying on reverse sollcitation rathes
than ragistering. GPs often already have
retationships with European investors

and thosa investors llkaly want to come
into the nax fund. I Is trickies to rely on
revaraa solicitation for new retationshipa.

G: Have cllents taken advantage of
genara! solicitation?

A: Il i3 something very taw GPs in the

PE space ara taking advantage of. H
daesnt meah well with other rules, and
the ragulatory consequences of using this
approach have not baen fully developed.
For examgia, if you have a fund with com-
modities and futures exposure, there is
na rele! from the U.8. Commodity Futures
Trading Commission about marketing this
way without moving 1o 8 more restrictive
regulatory regime.

Q: What types of siratagies are sitract-
Ing the mosat Interest from Investora?
A: Constructive activist funda and dis-
treased simtegles leap to mind. Energy
hasg also heen very hot, including mining.
in genaral, | have sean paople sucteed-
ing in ralsing niche PE tunds in unususl
sectors such as ltigation finance and
venture investing tn bitcoin. We worked
on a North Dakots-focused rea! ostata
fund that is taking advantage of tha oil
boom that i driving demand for housing
Midmarket real estate ls also a popular
strategy. One othar notable trend is the
move on the part of largs Investors to con-
cenirate their investments across fewer
funds. This gives an advantage to large,
astablished GPs.
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This Memorandum has been prepared solely for the information of the person to whom it has been
delivered by or on behalf of the Fund, and should not be reproduced or used for any other purpose.

The Fund may accept investments from employee benefit plans subject to Part 4 of Title | of the U.S.
Employee Retirement Income Security Act of 1974, as amended (ERISA), plans or accounts subject to
Section 4975 of the U.S. Intemal Revenue Code of 1986, as amended {the Code), insurance company
generat and separate accounts and entities the underlying assets of which include plan assets (i.e.
“Benefit Plan Investors” as defined under ERISA). However, the Fund does not anticipate that its assets
will be subject to Titie | of ERISA or Section 4975 of the Code, because it intends to limit investments in
the Fund by Benefit Plan lnvestors. Generally, assets of an entity like the Fund will not be subject to Title
| of ERISA or section 4975 of the Code, if Benefit Plan investors own less than 25 per cent of the value
of any Class of equity interests in the Fund, excluding from this calculation any non-Benefit Plan Investor
interests held by the investment Advisors and certain affiliated persons or entities. No subscriptions for
Shares made by Benefit Plan Investors will be accepted and no transfers of Shares will be permitted

to the extent that the investment or transfer would result in the Fund’s assets becoming subject to Title
I of ERISA or section 4975 of the Code. In addition, because the 25 per cent limit is to be calculated
upon every subscription to or redemption from the Fund, the Fund has the authority to require the
compulsory redemption of Shares of any Class to ensure that the Fund is not subject to Title | of ERISA
or section 4975 of the Code.

Generatly: The distribution of this Memorandum and the offering of Shares may be restricted in
certain jurisdictions. The above information is for general guidance only, and it is the responsibility of
any person or persons in possession of this Memorandum and wishing to make application for Shares
to inform themselves of, and to observe, all applicable laws and regulations of any relevant jurisdiction.
Prospective applicants for Shares should inform themselves as to legal requirements also applying and
any applicable exchange control regulations and applicable taxes in the countries of their respective
citizenship, residence or domicile.

This Memorandum does not constitute an offer or solicitation to any person in any
jurisdiction in which such offer or sclicitation is not authorised or to any person to whom it
would be unlawful to make such offer or solicitation.



